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Many of you, I am sure, already know the
great rewards of volunteering your time to
take on a pro bono case with the Brooklyn
Bar Association Volunteer Lawyers Project
(VLP). The sense of fulfillment one gets from
using your law degree to help those with the
greatest need is one that can rarely be
matched in one’s professional life. However,
as most of you know, many of the VLP’s
clients have financial difficulties that run
deeper than just the presenting legal issue. In
my work, I’ve found that not addressing these
underlying issues may ultimately undermine

any favorable legal result that you are able to
obtain, not to mention the client’s ultimate fi-
nancial security. Therefore, I urge you to con-
sider adding a financial coaching component
to your pro bono work as part of a more ho-
listic approach to the client’s problem. Below
are some quick tips to incorporate into your
pro bono practice:

Establish a goal: While in most cases the
client’s legal goal may seem obvious, most of
these goals are to correct a problem that has
arisen due to past actions. In other words, they
are backward-looking., when what you really
want is for the client to be thinking of the fu-
ture. Speaking with the client about what

his/her big picture goals are at the outset of
your relationship can be extremely productive
for a variety of reasons. First, it will provide a
framework for future decisions. For example,
you may find that your foreclosure client’s
real, overarching goal is to provide for his/her
family. That revelation may influence your de-
cision, for instance, on whether to seek a mod-
ification of a mortgage that is extremely un-
derwater, as opposed to filing for bankruptcy
and seeking a fresh start. Second, it will help
the client take ownership of the problem.
Later, when you suggest to a client that they
make and stick to a budget, or do the footwork
necessary to gather all of his/her financial

documents, they will
know that they are doing
it for a goal that they
value. 

Have the client create
a budget: All of the hard
work you and the clients do
to modify a mortgage or
discharge a debt can be un-
done if your client does not
possess basic budgeting
skills. Again, this should be
done at the outset of repre-
sentation, as it will surely
influence your decisions
going forward. For exam-
ple, if you have a bankrupt-
cy client whose budget is
still running a deficit, per-
haps now is not the best
time for them to file. Or,
you may find that a fore-
closure client simply can-
not afford a modified pay-
ment no matter how much
she cuts back on other ex-
penses. 

Gather documents and
develop better record-keep-
ing skills: In almost all
pro bono cases, there are
essential documents that
the client must gather.

Often you will discover these records are in-
complete, poorly organized, or simply lost.
For this reason, it is important to place the
onus of gathering these documents on the
client, so they will see firsthand the negative
consequences of poor record-keeping. Ideally,
this will also present a perfect opportunity to
urge the client to develop better habits, such
as: opening all mail immediately (no matter
how ominous the return address), making dis-
putes in writing rather than over the phone,
keeping copies of all correspondence, and
maintaining essential documents in a safe and
easily accessible place. 

Many lawyers may not feel qualified to
offer financial advice — after all, we went to
law school, not personal finance school. But,
as you can see, the point is not for you to im-
part some sort of expertise, but rather to en-
courage the client to confront matters that will
be essential, not only to the outcome of this
case, but in resolving (or preferably avoiding)
future entanglements. Others may feel uncom-
fortable teaching what seem to be basic per-
sonal finance skills. However, keep in mind,
that these are habits that all but the most
meticulous of us occasionally stray from. For
many people, just putting down on paper an
itemized list of the money that comes and
goes out each month can be a tremendously
revealing and worthwhile exercise. Have no
fear, you need not be a certified financial plan-
ner or worry about malpractice insurance
when discussing strategies with a client for re-
ducing expenses, setting a goal, or how they
can organize their records and documents bet-
ter. But the rewards of undertaking these sim-
ple financial coaching steps can have a major
positive impact on your client’s financial se-
curity and ensure the durability of the legal re-
sult you attain through your diligent pro bono
representation.

Evan Denerstein is a staff attorney at The
Financial Clinic and a member of the Brook-
lyn Bar Association’s Pro Bono Committee. He
can be reached at edenerstein@thefinancial
clinic.org for questions or comments.

How Financial Coaching Can Enhance Your Pro Bono Work
By Evan Denerstein, Esq.
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THE DOCKET
Included below are events which have been scheduled for the period 

March 14, 2012 through April 30, 2012 
Compiled by Louise Feldman

March 14, 2012 Wednesday Brooklyn Bar Association & 
Foundation Board Meeting
Board of Trustees Room
5:15 P.M.

March 15, 2012 Thursday Elder Law Committee Study Group
Rear Conference Room
1:00 P.M.

March 20, 2012 Tuesday Brooklyn Women’s Bar Association
Board Meeting
Board of Trustees Room
5:00 P.M.

Brooklyn Women’s Bar Association
CLE
Auditorium
6:00 P.M.

Employment & Labor Law 
Committee
Rear Conference Room
6:00 P.M.

March 21, 2012 Wednesday VLP Bankruptcy CLE with 
Judge Stong
Board of Trustees Room
12:00 P.M.

VLP Child Support CLE
Auditorium
6:00 P.M.

March 22, 2012 Thursday VLP Board Officer & Member 
Elections
Board of Trustees Room
5:30 P.M.

March 26, 2012 Monday Foundation Public Education 
Program
Board of Trustees Room
6:00 P.M.

March 27, 2011 Tuesday American Inns of Court
Auditorium
5:00 P.M.

March 28, 2012 Wednesday Guardian Assistance Program
Board of Trustees Room
6:00 P.M.

March 29, 2011 Thursday KCCBA Board Meeting
Board of Trustees Room
5:00 P.M.

KCCBA CLE
Auditorium
6:00 P.M.

April 2, 2012 Monday CLE – Changes in the Med 
Mal System
Auditorium
6:00 P.M.

April 4, 2012 Wednesday Brooklyn Bar Association
Judiciary Night

Auditorium
6:00 P.M.

April 6, 2012 Friday In observance of Good Friday, the 
BBA Building will be closed.

April 10, 2012 Tuesday VLP Program — Tracing Missing 
Persons
Board of Trustees Room
12:30 P.M.

April 16, 2012 Monday CLE Personal Injury Litigation
Auditorium
6:00 P.M.

April 17, 2012 Tuesday BWBA Board Meeting
Board of Trustees Room
5:00 P.M.

April 18, 2012 Wednesday BBA Board & Foundation 
Meeting
Board of Trustees Room
5:15 P.M.

April 19, 2012 Thursday 18B Family Court Committee
Center Conference Room
1:15 P.M.

April 23, 2012 Monday VLP Fundraiser Whiskey Tasting
Auditorium
6:00 P.M.

April 24, 2012 Tuesday American Inns of Court
Auditorium
5:00 P.M.

April 25, 2012 Wednesday CLE Intellectual Property
Auditorium
6:00 P.M.

April 26, 2012 Thursday KCCBA Board Meeting
Board of Trustees Room
5:00 P.M.

KCCBA Meeting/CLE
Auditorium
6:00 P.M.

IF YOU HAVE ITEMS FOR INCLUSION IN THE DOCKET, PLEASE MAIL OR FAX
OR EMAIL THEM TO LOUISE FELDMAN, BROOKLYN BAR ASSOCIATION,

123 REMSEN STREET, BROOKLYN, NEW YORK 11201. 
FAX NO.: 718-797-1713 • E-mail: lfeldman@brooklynbar.org
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LEGAL BRIEFS
Judicial Recognition

Congratulations to Brooklyn Bar Associa-
tion Past President Hon. Barry Kamins, Ad-
ministrative Judge of the New York City
Criminal Court who will be presented with
the Benjamin N. Cardozo Award by the Jew-
ish Lawyers Guild at its Annual Dinner on
Wednesday, March 28, 2012 at the Hilton
New York. For further information about this
event or to purchase tickets call 212-915-5449
or email jlgdinner@wilsonelser.com.

Congratulations to Hon. Patricia M. Di-
Mango, Deputy Administrative Judge, Crim-
inal Term, Kings County, who has been se-
lected to receive the Rapallo Award by
Columbian Lawyers Association of the First
Judicial Department. The presentation will be
made at the Rapallo Award Luncheon on Sat-
urday April 28, 2012 at The Waldorf Astoria
Hotel. For further information or to purchase
tickets contact Marianne E. Bertunna, Esq. at
718-238-9898.

Justice Patricia M. DiMango, along with
Hon. Sylvia O. Hinds-Radix, the Adminis-
trative Judge, Civil Term, Kings County and
Acting Supreme Court Justice Robin Gar-
son, will be featured speakers at the
Columbian Lawyers Association Annual CLE
event on April 20, 2012. For further informa-
tion on that program and to register contact
718-875-0158.

Kudos and Professional Recognition
Brooklyn Bar Association member Pery

Krinsky was the featured speaker at the
monthly meeting of the Columbian Lawyers

Association of Brooklyn held at the Rex
Manor on March 6, 2012. Pery Krinsky,
who has lectured at Ethics CLE programs at
the Brooklyn Bar Association spoke on “Tak-
ing Charge When Charging Your Clients: The
Potential ‘Benefits’ of Properly Drafting Fee
Agreements, Maintaining Your Escrow Ac-
count and Avoiding Future Fee Disputes.”

Professional Announcements
Cullen and Dykman has announced that

Brooklyn Bar Association member Michael
P. Ryan has become Department Head of the
Trusts and Estates Department. Prior to join-
ing Cullen and DykmanMichael P. Ryan was
the former chief clerk-referee of the Nassau
County Surrogates Court.

Heard on the Street
Brooklyn Borough President Marty

Markowitz has announced that for the
eleventh consecutive year his office wwill-
sponsor Brooklyn Summer H.E.A.T. (Help
Employ Ambitious Teens) a six week paid
employment program for 16-18 year olds. For
further information about this initiative or to
arrange to employ a pre-screened teen, at the
minimum wage for six weeks, you may con-
tact Suzanna Gregoire, at 718-802-3760 on
Thursdays or Friday or email to summerheat
intern@brooklynbp.nyc.gov.

Bereavements
The Brooklyn Bar Association extends its

deepest sympathy to Charles Sporn on the
passing of his mother Edith Sporn on Febru-
ary 21, 2012.

NEW MEMBERS
FOR FEBRUARY 2012

Patricia Birch
Mary Cain

Kerry Demorizi

Mayya Gotlib
Janice Powers

Brigette Renaud
Patricia Tang

Geanine Towers
Craig Walker

Steven Yuniver

STUDENT MEMBERS
Mark Ali Raymond Barto Kenneth Giancola Pamela Matta Julia Weis

Please turn to page 8

Diana J. Szochet
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Despite herculean efforts by Chief Admin-
istrative Judge A. Gail Prudenti and Kings
County Administrative Judges Sylvia O.
Hinds-Radix and Barry Kamins, the courts
have been suffering due to severe cut backs.
Practitioners and litigants alike have found
court doors opened late and shut early. Court
officers have been stripped of overtime forcing
not only hardship for their families but also a
court to choose between completing its impor-
tant work and the safety of its personnel and
litigants. Cases are backlogged, staff is over-
worked and institutional knowledge has been
lost through early retirement. Prisoners, not
yet convicted of any crimes are spending more
time in pre-trial incarceration; motions and
other matters are unreasonably delayed. Com-
munity activities and programs at the court
houses have been completely eliminated.

Understanding the situation, The BBA has
reached out to the Administrative Judges and
volunteered our assistance. We are now host-
ing events that were traditionally held at the
court house but now cannot; for example, The
Cervantes Society as well as the American
Inns of Court, have moved their meetings to
our facilities. Additionally we are working
with the New York State Bar Association to
persuade legislators to pass the Public Pro-
tection Budget which would restore many of
the items cancelled by the cuts; to that end, I
and the President of the New York State Bar
Association, Vincent E. Doyle III, recently
sent the following joint letter (at right) to all
the state legislators from Brooklyn:

By Ethan B. Gerber, Esq
President

BROOKLYN BAR
ASSOCIATION

PRESIDENT

President Ethan B. Gerber

RESPECTFULLY SUBMITTED
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Although March may have come in like a
lion, we have it on good authority that it will
exit lamb like. Before the joys of spring inter-
fere with your powers of concentration, we
submit for your perusal some interesting cases
and a New York State Department of Taxation
and Finance Publication involving an attorney
being required to pay to a successor fiduciary
the cause of action net proceeds the attorney
had paid out from the attorney’s escrow ac-
count to the removed fiduciary in his individ-
ual, not fiduciary, capacity, in order to make
the estate whole; denial of attorney’s fees to
an attorney-Article 81 guardian in addition to
commissions; the survivability after death of a
cause of action for recovery of property given
in contemplation of a marriage; the creation of
a ‘testamentary’ trust pursuant to a pre nuptial
agreement even though the decedent died in-
testate; the denial of a request for disinterment
for the purpose of performing a second autop-
sy; the reversal of the grant of summary judg-
ment dismissing objections to probate which
alleged lack of due execution; the reversal of
the grant of summary judgment dismissing
objections to probate which alleged undue in-
fluence and lack of testamentary capacity; the
decedent-tenant’s husband being allowed to
succeed to her rent stabilized apartment; the
denial of summary judgment in a joint account
case; the rules of the New York State Depart-
ment of Taxation and Finance regarding the
use of private delivery services to file returns
and pay taxes, and the calculation of the time-
liness of the filing and payment when such
services are used. 

Attorney required to pay to a Successor
Fiduciary the Cause of Action Net Proceeds
the Attorney Had Paid out from the Attor-
ney’s Escrow Account to the Removed
Fiduciary in His Individual, Not Fiduciary,
Capacity, in Order To Make the Estate
Whole- The administrator de bonis non peti-
tioned pursuant to SCPA §2103 to recover
proceeds of a settlement of a medical mal-
practice claim belonging to the decedent’s es-
tate, against the prior fiduciary, against the
spouse of the prior fiduciary, and against the
attorney who had represented the prior fiduci-
ary. The decedent’s predeceased husband and
the decedent commenced an action to recover
damages for medical malpractice against the
nursing home in which the husband had
resided, as well as against the doctor who
treated him. The respondent-attorney repre-
sented the decedent’s predeceased husband,
and the decedent in the medical malpractice
action. The husband died intestate before the
medical malpractice action was resolved. A
petition for letters of administration of the es-
tate of the husband was submitted by the cou-
ple’s son, Dimitriy, and stated that the dece-
dent and the son were the husband’s only sur-
viving kin. The decedent and Dimitriy, in his
capacity as administrator of the husband’s es-
tate, agreed to accept the sum of $325,000 in
settlement of the medical malpractice action.
The decedent died intestate prior to the dis-
bursement of the settlement proceeds. Dim-
itriy then petitioned for letters of administra-
tion on his mother’s estate claiming to be her
sole next of kin. The Surrogate’s Court subse-
quently authorized Dimitriy, as his father’s ad-
ministrator, to accept the settlement offer. The
Court directed that $100,401.31 of the settle-
ment proceeds be allocated to the payment of
attorney’s fees and disbursements incurred in
the prosecution of the medical malpractice ac-
tion, that the sum of $62,299.35 be paid to
Dimitriy for his distributive share of his fa-
ther’s estate, and that the sum of $162,299.34
be paid to the decedent’s estate as its distribu-
tive share of her husband’s estate. The insur-
ance carrier for the nursing home issued a set-
tlement check, in the face amount of
$225,000, payable to both Dimitriy, as admin-
istrator of the estates of both the decedent and
her predeceased husband, and the respondent-
attorney, even though Dimitriy still had not
been appointed administrator of his mother’s

estate. The attorney deposited the settlement
check in his escrow account and then issued a
check payable to Dimitriy, in his individual
capacity, rather than in a representative capac-
ity, in the face amount of $5,000. The insur-
ance carrier for the doctor then issued its set-
tlement check, in the amount of $100,000,
payable to Dimitriy, as administrator of the es-
tates of both the decedent and her predeceased
husband, and the attorney, even though Dim-
itriy still had not been appointed administrator
of his mother’s estate. The attorney deposited
the settlement proceeds in his escrow account
and then issued another check payable to
Dimitriy, in his individual capacity, rather
than in a representative capacity, in the face
amount of $205,626. Thereafter letters of ad-
ministration finally were issued to Dimitriy in
connection with his mother’s estate, based on
his petition in which he identified himself as
her only surviving kin. Thereafter, Robert, an-
other son of the decedent and her husband,
brought a proceeding to revoke the letters of
administration issued to his brother Dimitriy
in connection with their mother’s estate. Dim-

itriy stipulated to the revocation of his letters
of administration and to the issuance to his
brother Robert of letters of administration de
bonis non on their mother’s estate. Robert, as
administrator de bonis non of his mother’s es-
tate, then brought a proceeding against his
brother, Dimitriy, against Dimitriy’s spouse,
and against the attorney for the turnover of the
sum of $162,299.34 representing the distribu-
tive share of the mother’s estate in the mal-
practice action. The attorney moved for sum-
mary judgment dismissing the petition insofar
as asserted against him. Robert cross-moved
for summary judgment against the attorney, to
compel him to pay the sum of $162,299.34,
plus interest. The Surrogate’s Court denied the
attorney’s motion, granted Robert’s cross mo-
tion, and directed the attorney to pay to Robert
as administrator de bonis non of his mother’s
estate, the sum of $162,299.34, plus interest
from the date the second settlement check had
been negotiated by the attorney, to the date of
payment. The attorney appealed. HOLDING
— The Appellate Division affirmed the Surro-
gate. The Appellate Division ruled that the
Surrogate’s Court properly had concluded that
the attorney had failed to meet his burden of
establishing his entitlement to judgment as a
matter of law on his motion for summary
judgment. The Appellate Division pointed out
that the attorney had conceded, and the evi-
dence he presented had established, that the
attorney had failed to abide by the express

terms of the Surrogate’s Decree which had di-
rected him to disburse the sum of $162,299.34
to the mother’s estate as its distributive share.
The Appellate Division found that Robert had
met his burden of establishing his entitlement
to judgment as a matter of law as against the
attorney. The Appellate Division stated that
the attorney had held the settlement proceeds
for the mother’s estate as an attorney-escrow
agent. The Court noted that an escrow agent
becomes a trustee of anyone with a beneficial
interest in the trust with the duty not to deliv-
er the escrow to anyone except upon strict
compliance with the conditions imposed, and
that an escrow agent can be held liable for
breach of fiduciary duty as escrowee. The Ap-
pellate Division found that the attorney held
the settlement proceeds on behalf of the moth-
er’s estate in his escrow account and delivered
the proceeds to Dimitriy in Dimitriy’s individ-
ual capacity, rather than in Dimitriy’s capacity
as a representative of his mother’s estate, in
violation of the Surrogate’s Decree. The Ap-
pellate Division ruled that the attorney had
breached his fiduciary duty to the mother’s es-

tate by failing to abide by the terms of the Sur-
rogate’s Decree. The Appellate Division
found that the attorney had failed to raise a tri-
able issue of fact. The Appellate Division re-
jected the attorney’s contention that the failure
to abide by the Surrogate’s Decree had not
caused damage to the mother’s estate. In the
view of the Appellate Division, the mother’s
estate was damaged because the subject funds
never were delivered to the estate, regardless
of the fact that they were delivered to Dimitriy
in his individual capacity and notwithstanding
the fact that Dimitriy was then the administra-
tor of the decedent’s estate. Accordingly, the
Appellate Division determined that the Surro-
gate’s Court properly denied the attorney’s
motion for summary judgment dismissing the
petition insofar as asserted against him, and
properly granted Robert’s cross motion for
summary judgment as asserted against the at-
torney. Matter of Ginzburg, 89 A.D.3d 938
(2d. Dept., 2011) [Author’s note: this case em-
phatically makes the point that short cuts can
put attorneys in dangerous territory.]

Attorney-Guardian Denied Attorney’s
Fees in Addition to Commissions- Petition-
er-attorney was appointed to serve as co-
guardian for the personal needs and property
management of an incapacitated person under
Mental Hygiene Law Article 81. By Court
Order, the petitioner-attorney was authorized
to withdraw the sums of $6,049.36 for 2003,
$3,774.81 for 2004, $4,137.74 for 2005, and

$5,897.97 for 2006 from the assets of the in-
capacitated person as compensation for her
services as co guardian. The petitioner-attor-
ney subsequently moved to be appointed as
counsel to herself and the co guardian, and for
an award of an attorney’s fee nunc pro tunc for
the preparation of the accountings in 2003,
2004, 2005, and 2006. The Supreme Court de-
nied the award of an attorney’s fee nunc pro
tunc for the preparation of accountings in
2003, 2004, 2005, and 2006, and the petition-
er-attorney appealed. HOLDING — The Ap-
pellate Division affirmed the Supreme Court.
The Appellate Division ruled that the Supreme
Court providently had exercised its discretion
in denying that branch of the appellant’s mo-
tion which was for an award of an attorney’s
fee nunc pro tunc for the preparation of the ac-
countings in 2003, 2004, 2005, and 2006. The
Appellate Division stated that the petitioner-
attorney had failed to meet the threshold bur-
den of establishing that the services she per-
formed were legal in nature rather than ad-
ministrative. Reitano v. Department of Social
Services, 90 A.D.3d 934 (2d. Dept., 2011)

Cause of Action for Recovery of Proper-
ty Given in Contemplation of Marriage
Survives Donor’s Death- When decedent and
defendant became engaged, he gave her a dia-
mond ring and amended the contract that he
had executed to purchase certain property by
adding defendant as an additional purchaser.
The deed to the property listed decedent and
defendant as “joint tenants with right of sur-
vivorship.” Decedent subsequently ended the
engagement and commenced an action pur-
suant to Civil Rights Law § 80-b for the return
of the ring and to have defendant’s name re-
moved from the deed. Thereafter the decedent
died. After a non jury trial the Court awarded
plaintiff, as administrator of the decedent’s es-
tate, the proceeds from the sale of the subject
property. Defendant appealed, contending that
the Supreme Court erred in permitting plain-
tiff to continue the action because the proper-
ty became solely hers when decedent died.
HOLDING — The Appellate Division reject-
ed the defendant’s contention and affirmed. In
the view of the Appellate Division, the
Supreme Court properly concluded that an ac-
tion pursuant to Civil Rights Law § 80-b rais-
es issues regarding the title and ownership in-
terest in real property that survive the death of
a party. The Appellate Division ruled that un-
like a pending partition action, or a pending
divorce action, a Civil Rights Law § 80-b ac-
tion for the return of real property is not ex-
tinguished upon the death of the party who
commenced the action, even where the subject
property is held as joint tenants with right of
survivorship. Northern Trust v. Delley, 90
A.D.3d 1644 (4th Dept., 2011)

A ‘Testamentary’ Trust Created Pur-
suant To a Pre Nuptial Agreement Even
Though the Decedent Died Intestate- Dece-
dent died intestate survived by his wife and
two infant children, eight and seven years of
age. The decedent died as a result of an acci-
dent. The decedent and his spouse had entered
into a pre-nuptial agreement under which, inter
alia, the decedent had agreed to make a Will
leaving 30% of his estate to a marital deduc-
tion trust for his wife, and leaving 70% of the
value of his gross estate to one or more trusts
to be established for the sole benefit of the his
children, upon such terms and conditions as
he specified in the Will. The decedent did not
leave a will. Petitioners asked the court to im-
pose a constructive trust upon 70 percent of
the net estate and to authorize them to transfer
such funds in equal shares to two trusts for the
benefit of the children. Among other things,
the language of the two trusts proposed to the
Court provided the trustees with full discre-
tion to pay to, or apply for the benefit of, any
or all income and/or principal to the benefici-
ary during the trust period; would continue the
trusts until each respective beneficiary at-
tained the age of 35; provided for trust princi-
pal distributions to be made one-third upon
the respective beneficiary attaining the age of
25 years, one-half at 30 years, and the balance
at 35 years; granted each beneficiary a power

THE STATE OF ESTATES
By Hon. Bruce M. Balter 
and Paul S. Forster, Esq. 
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had paid out from the attorney’s

escrow account to the removed fiduciary

in his individual, not fiduciary, capacity,

in order to make the estate whole
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Attorneys who work on hourly retainers
have encountered a confusing maze of regu-
lations that seem to change year to year and
case to case. The first thing that Attorneys
must be aware of is that it is a good practice
to have a retainer agreement for all clients,
regardless of the amount of the fee. Yet,
being in compliance with Court Rules will
not prevent misunderstandings. Also, if there
is a fee dispute, it is mandatory for the Attor-
ney to submit to Chief Judge’s Rule 137 Ar-
bitration procedure under the auspices of the
local Bar Association. Further, if the Retain-
er Agreement is between the Client and a
Professional Corporation, LLC, PLLC or
similar legal entity, it is still the responsibili-
ty of the individual Attorney to appear at any
Rule 137 proceeding. Failure to appear may
result in a Grievance being forwarded from
the Bar Association to the Appellate Divi-
sion’s Grievance Committee. Counsel have
been sanctioned for failure to cooperate with
the local Bar Association’s Arbitration forum
as well as failure to cooperate with local Bar
Association’s internal Grievance Committee. 

The law recognizes three (3) different
categories of retainers. [1] There is the
“monthly” retainer agreement where the fee
is paid to secure the services of the attorney
over a period of time, and the fee is earned
regardless if services are rendered. N.Y.
Rules of Professional Conduct, 1.5(d). [2]
The “security” retainer agreement, the
money remains the property of the client and
is drawn down by the Attorney as earned. In
this situation, all unearned fees, if any, are to
be repaid to the client. These funds are usu-
ally held in escrow and a monthly account-
ing provided. [3] The “advance payment re-
tainer” is often thought of as an advance
payment to the Attorney for services that are
definitely expected to be provided on the
Client’s behalf. Even though New York law
treats all unspecified retainer payments as
“advance payment retainer,” such designa-
tion does not relieve the attorney of refund-
ing any unearned fees, Rule 1.5. These Rules
can be found on the O.C.A.’s web site:

http://www.courts.state.ny.us/attorneys/. 
Of course, contingency cases, which by

their very nature are not litigated on an
hourly basis, are not subject to these retainer
rules. Contingency Cases are subject to
O.C.A. mandatory filing requirements.
These Rules can be found on the O.C.A.’s
web site: http://www.courts.state.ny.us/ rules/
jointappellate/retainer.shtml. 

Matrimonial cases have their own set of
rules relating to retainer agreements and
billing requirements, Rule 1.5(e). Reference
is made to the most current Blumberg form
455, approved by the Family Law Section of
the NYSBA. If you have any questions con-
cerning the Matrimonial Retainers, please
call any Member of the Brooklyn Bar Asso-
ciation’s Matrimonial Committee. They will
be glad to assist. 

The most important aspect of being an At-
torney is Client Communication. Staying in
compliance with billing rules together with reg-
ular communications with the Client, will keep
your clients informed concerning the status of
their action, should generate good will and re-
ferrals from satisfied Clients. The second most
important communication that must be under-
taken is to respond to any inquiry from the Bar
Association, Grievance Committee or any Offi-
cer of the Court. Your license to practice law
obligates you to provide high quality legal serv-
ices within your fields of competency and the
duty to communicate with the Client. 

Please remember that if you have issues
with your practice, either personally or pro-
fessionally, there are confidential Lawyer
Assistance Programs (BBA and NYSBA).
Also, the Officers of your Brooklyn Bar As-
sociation are here to confidentially assist
you in any way possible. Regardless of how
long we have been in practice, all Attorneys
face challenges. Pick up the telephone and
ask for assistance in managing your practice,
managing your stress, handling that case or
appeal that is over your head and other mat-
ters that keep you awake at night. The
Brooklyn Bar Association makes sure that
you do not have to face them alone.

Across My Desk
Barton Slavin, Esq.

Retainer Agreements Help Client Relations

F
or this edition of our column, we have a $5,310,000.00 settlement for a plaintiff alleging
Labor Law §240 and §241 claims, a $2,500,000.00 verdict in a motor vehicle accident
where the plaintiff’s asymptomatic, pre-existing arthritis in his knees was “activated” by
the trauma, a $1,250,000.00 settlement for a pedestrian struck by a car driving backwards

the wrong way down a one way street, and a $1,100,300.00 verdict in favor of a pedestrian hit by
the side view mirror of an Access-a-Ride mini bus.

  
Maung Than Zaw Oo v. Prompt Apparel, Inc., Prompt Realty, LLC, Marsel Mir-
ror & Glass Products, Inc., New York City Industrial Development Agency, Beck-
ie Realty Co., and City Of New York
Third Party Action: Prompt Apparel, Inc., v. SZY Holding, LLC., Dixie EMS Sup-
ply USA LLC., Ever Ready First Aid Medical Supply Corp., and Five Star Air Inc.

Index No.: 22668/08

Judge: HON. KENNETH P. SHERMAN, JSC

Plaintiff’s Attorney:
Stanley A. Tomkiel, III of Tomkiel & Tomkiel

Defendants’ Attorneys:
Law Office of Vincent P. Crisci, Esq. for Prompt Apparel, Inc.;
Jeffrey Samel & Partners for Prompt Realty, LLC and NYC Industrial
Development Agency; Corporation Counsel for the City of New York
Haworth Coleman & Gerstman for SZY Holdings, LLC, Dixie EMS
Supply USA LLC and Ever Ready First Aid Medical Supply Corp.;
and Morris Duffy Alonso & Faley for Five Star Air, Inc.

The Plaintiff was a 35 year old shipping supervisor who was installing a drop ceiling at
a warehouse owned by the City of New York. Defendant Prompt Realty was the lessee of
the premises, the New York City Industrial Development Agency was the sublessee/sub-
lessor back for financing. Prompt Apparel was a tenant of a portion of warehouse.

While standing on a 6 foot stepladder to position a light fixture into the ceiling grid, the
Plaintiff alleged that he received an electric shock to his hand which pushed him back. He
fell to the floor on his buttocks. Plaintiff claimed violations of Labor Law 240 and 241 for
failure of owners to furnish him with a platform or scaffold for proper foot positioning, and
for failing to identify and de-energize electric circuits in the ceiling.

The Defendant Lessee of the premises impleaded the plaintiff’s employer, SZY Hold-
ings, LLC, Dixie EMS Supply USA LLC and Ever Ready First Aid Medical Supply Corp.,
who were subtenants of the premises, for contractual indemnity, and also impleaded Five
Star Air, Inc., an HVAC contractor who had previously demolished the ceiling for indem-
nity and contribution.

The Plaintiff alleged that the fall caused a burst fracture at L1, a fragment of which per-
manently damaged the spinal cord, resulting in injury to the conus medullaris with cauda
equina syndrome, with resultant bowel, bladder and sexual dysfunction, as well as bilater-
al lumbar radiculopathies, neuropathic pain syndrome, a herniated disc at L5-S1, and a me-
chanical axial lumbar pain syndrome. The plaintiff underwent an L1 corpectomy, T12/L1
and L1/L2 disectomies, fusion with bone graft, and mesh titanium cage with screw and rod
instrumentation. The plaintiff was left with neurogenic bladder, bowel and sexual dys-
function. He must self-catheterize 5 times daily, follows a bowel regimen and must wear
diapers when he leaves home. He needs injections to perform sexually. He has not returned
to work and claims permanent disability.

The Case was referred to mediation and was mediated by the Hon. Allen Hurkin-Tor-
res on December 18, 2011 without settling, but the groundwork for settlement was laid and
the case was subsequently settled at the December 21, 2011 pre-trial conference before the
Hon. Kenneth P. Sherman, JSC.

The breakdown by defendant and insurer of the $5,310,000.00 settlement
was as follows:

Prompt Apparel, Inc. paid $650, 000.00 by Hanover Insurance Company,
Prompt Realty, LLC and NYC Industrial Development Agency paid

$900,000.00 by Evanston Insurance Company,
The City of New York paid $1,875,000.00,
SZY Holdings, LLC, Dixie EMS Supply USA LLC and Ever Ready First Aid

Medical Supply Corp. paid $1,875,000.00 by Benchmark Insurance Company for,
Five Star Air, Inc. paid $10,000.00 by Utica First Insurance Company.

  
Lawrence Noel v. Transcare New York, Inc. and Nigel Richards

Index No.: 31676/09

Judge: HON. KAREN B. ROTHENBERG, JSC

Plaintiff’s Attorneys:
Herb Subin of Subin Associates LLP

Defendants’ Attorneys:
James Whalen for Lewis Brisbois Bisgaard & Smith, LLP

SURVEY ofVERDICTS

and SETTLEMENTS

in KINGS SUPREME

By Hon. Donald Scott Kurtz, JSC
and Michael Treybich, Esq.

Abandoned Property � Assignment for Benefit of Creditors � Assum
tion of Debts � Bankruptcy Notices � Bar Date � Bids � Procurement
�RFP � Board of Standard and Appeals Notice � Bulk Sales � Citation
Claims Notice � Conservatee Sale � Dissolution of Corporation � Di
ution of Marriage � Dissolution of Partnership � Dissolution of Reli

gious Corporation � Earnings Statement � Emergency Order to Show
Cause � Foreclosure and Sale � Formation of LLC � Foundation Notic
Grant of Land Under Water � Immigration Ad � Inquest �Late Filing
Order � Liquor License � Lost Stock Certificate � Notice of Accountin
Notice of Intention by Receiver to File Settlement � Notice of Inten
to Foreclose � Notice of Intention to Issue Refunding Bonds �Notice
Proposed Supplemental Indenture � Notice of Public Sale of Collate
Notice of Seizure � Notice to Creditors � Notice to Establish a Branc
Office � Order Compelling Discharge of Mortgage/ Ancient Mortgag
Order Serving Defendant by Publication and Voiding Marriage � Ord
Terminating Receivership � Discharging Receiver � Order to Sho   w C
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Please turn to page 7

Advertise twice a week in the Brooklyn Eagle’s Legal Services Directory.
Contact: Charisma L. Miller, Esq. barrister@brooklyneagle.net



Page 6, BROOKLYN BARRISTER MARCH 2012

In Licari V. Elliot, 57 N.Y2d 230 (1982)
the Court of Appeals gave impetus to written
motions seeking dismissal of cases based on
plaintiff’s failure to meet the criteria of the se-
rious injury law created in Insurance Law sec-
tion 5102 (d). Such motions currently provide
a spirited source of written litigation in per-
sonal injury cases involving motor vehicles.
In a nutshell, defense attorneys typically try to
show through written motions that plaintiffs in
motor vehicle cases fail to meet any of the
nine criteria (or at least those criteria plead by
the plaintiff) within section 5102(d) of the In-
surance Law. Most of the criteria are obvious,
and subject to ready definition. They include
such categories as” death, dismemberment,
significant disfigurement, fracture or loss of a
fetus”. This article focuses on the final cate-
gory of this statute, which allows a plaintiff to
bring suit if they suffer “a medically deter-
mined injury or impairment of a non-perform-
ing nature which prevents the injured person
from performing substantially all of the mate-
rial acts which constitute such person’s usual
and customary daily activities for not less than
ninety days during the one hundred and eighty
days immediately following the occurrence of
the injury or impairment.”

The “90/180” standard noted above stands
alone as a standard, as it focuses on plaintiff’s
inability to perform their everyday daily tasks,
as opposed to a specific medical injury. Typi-
cally, the “90/180” standard relates to a plain-
tiff’s alleged inability to perform one’s job or
attend school for the time frame in question.
For instance, a plaintiff who misses slightly
over three months of work immediately fol-
lowing a motor vehicle accident would gener-
ally be seen as a person with injuries over the

threshold for serious injury. Alone among the
nine categories of the serious injury statute,
the “90/180 “ standard references an injury or
impairment of a “non-permanent nature

Plaintiffs plead specific criteria within the
“serious injury” statute that they hope to prove
at time of trial. A plaintiff with soft-tissue type
injuries would not plead “death,” “dismem-
berment” or “loss of a fetus” in their verified
bill of particulars. However, such an injury
might fit neatly into the “90/180” category, if
the plaintiff can prove that he or she was un-
able to perform their typical daily duties for
the time frame in question.

In the course of personal injury litigation,
discovery follows a generally predictable pat-
tern. Plaintiffs are generally deposed as to lia-
bility , causation and damages , and they are
examined by defendant’s doctors. These ex-
aminations are known in the common parl-
ance as IME’s, short for “Independent Med-
ical Examinations.” It is claimed that these
IME’s are neither “independent,” as they are
paid for by defense carriers, nor “examina-
tions” mostly due to their brevity. A report is
generated by the defendant’s doctors follow-
ing these examinations. These reports are ex-
changed with plaintiff’s counsel and serve as
a primary foundation for written threshold
motions seeking to dismiss the plaintiff’s
case. The IME reports are generally written in
affirmation form , so that the doctors can attest
as to their findings. Due to the discovery time
frame regarding most personal injury litiga-
tion, the IME typically takes place well more
than a year after the accident itself. Historical-
ly IME’s focus on the injuries and medical
condition of the plaintiff, as viewed at the time
of this examination. Doctors retained for the
purpose of examining plaintiffs are likely not
comfortable asking plaintiffs detailed ques-

tions about their activities immediately fol-
lowing their accident.

Notably, a batch of cases generated by the
Appellate Division, Second Department over
the past six years focuses on the “90/180 “ day
standard and effectively provides plaintiff’s
counsel with a ready weapon to defeat the
steady stream of threshold motions hurled their
way by defense counsel. An early decision in
this line, Sayers V. Hot, 23 A.D. 3d 453, 805
N.Y.S. 2d 571(2005), illustrates reasoning that
has become standard within the Appellate Di-
vision, Second Department. In Sayers, the un-
derlying trial court dismissed a plaintiff’s
complaint, finding that the plaintiff did not
sustain a serious injury. The Appellate Divi-
sion, Second Department reversed ,finding that
the defendants failed to make a prima facie
case in their papers. Specifically, the Appellate
Division found that the defendants failed to ad-
dress plaintiff’s claim that he was impaired for
90 out of 180 days immediately following the
accident in question. The Second Department
that this plaintiff missed six months of work as
a result of this incident. The appellate court
also made note that the defendant’s examina-
tions of the plaintiff took place three and a half
years after the accident. The language of the
Sayers decision and others around this time,
formed a quick litmus test for the Appellate
Division. The upper court’s inquiry is now
twofold: did the plaintiff plead the “90/180”
standard, and did defendant’s doctors address
this issue in their examination of plaintiff?

Many of the Appellate Division cases in
this vein make reference to the fact that quite
some time elapsed between the time of the in-
jury and the time of the IME. While such a
gap in time is not specifically cited as a factor
in denying threshold motions, the continual
mention of these gaps in time seems meaning-

ful. Typically, defense examinations take
place well into the litigation stage. A case
might not be placed into suit for some time
after the initial accident. Cases linger for a va-
riety of reasons. At any rate, it is unrealistic
that IME’s be scheduled close to the 180 day
limit cited within the statute.

The Sayers decision was perhaps an easy
choice for the Appellate Division. After all, the
plaintiff missed six months of work immedi-
ately after the accident. Time missed from
work or school in the “90/180” time frame are
hallmark indicators of plaintiff’s inability to
conduct their “usual and customary” activities.

However, the more difficult choices emerge
when plaintiffs in such cases have not missed sig-
nificant amounts of time from work or school, or
perhaps do not work at all. How does a court as-
sess this standard without easy guidelines? The
Second Department has clearly placed a burden
on the defendants, and by extension, their doctors
in conducting their examinations.

Rather than simply assessing physical fac-
tors such as range of motion and assessment
of the plaintiff’s gait, stiffness and overall fit-
ness , defense doctors are now obligated to
question plaintiff’s about their activities in the
“90/180 “time frame following their accident.
Historically, such questioning is the province
of depositions, 50-h hearings, and other such
questions and answer sessions within the dis-
covery framework. Without detailed question-
ing of the plaintiff by defense doctors, thresh-
old motions have little chance of success, pro-
vided the plaintiff pleads the 90/180 standard.

While this standard provides appellate
courts with the latitude to reject written
threshold motions in bulk, troublesome ques-
tions remain. For instance, suppose a plaintiff
refuses to answer a defense doctors questions

Recent Second Department Decisions Highlight
Defendants High Burden in Threshold Motions

By Sean R. Smith, Esq.

Please turn to page 8
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This was a damages only trial, summary judgment had been previously granted to the
Plaintiff for this hit in the rear motor vehicle accident.

The Plaintiff, a 61 year old unemployed male, claimed the activation of asymptomatic
preexisting arthritis of both knees and herniated discs in his lower back. The Plaintiff did
not complain of knee injuries in the emergency room and his symptoms did not develop
until several weeks after the accident.

The Plaintiff underwent bilateral arthroscopic knee surgeries which indicated se-
vere degenerative changes. Plaintiff also sustained herniated discs in his L4-S1 discs
which necessitated 3 epidural injections and a percutaneous discetomy. The Plain-
tiff’s doctors testified that plaintiff’s preexisting arthritis was activated by the trauma
and that he will require bilateral total knee reconstructive surgery. The Plaintiff’s
doctor also testified to the need for a future endoscopic discetomy in the Plaintiff’s
lower back.

The Defendant’s doctor and radiologist testified that the changes in plaintiff’s knees
were degenerative and not related to trauma and that plaintiff didn’t have any disability in
his lumbar spine. 

After a five day trial and one and one half hours of deliberation, the jury
returned a plaintiff’s verdict of $2,500,000.00 with the following breakdown:

Past meds; . . . . . . . . . . . . . . . . . . . . . . . $70,000
Past pain . . . . . . . . . . . . . . . . . . . . . . $1,500,000
Future meds . . . . . . . . . . . . . . . . . . . . . $100,000
Future pain . . . . . . . . . . . . . . . . . . . . . . $500,000
Prejudgment interest . . . . . . . . . . . . . . . $350,000

  
Sabina Ratner and Edward Ratner v. Michael Davidson and Karen Davidson

Index No.: 12079/06

Judge: HON. KATHY KING, JSC

Plaintiff’s Attorney:
Joseph A. Deliso, Esq. of Deliso & Associates 

Defendant’s Attorney:
Alfredo J. Alvarado, Esq. of Lester Schwab Katz & Dwyer

The Plaintiff, Sabina Ratner, was 28 years old and between jobs. She was scheduled to
start a job as a physician’s assistant at a doctor’s office one week after the incident.

Plaintiff came of the Lucille Roberts gym located on Kings Highway half a block from
East 9th Street. She walked towards East 9th Street and turned right and began to walk
down to her car along the sidewalk of East 9th Street. East 9th Street is a one-way street
directed towards Kings Highway.

The Plaintiff came to a loading area for a paint store and walked diagonally across East
9th Street with her back towards Kings Highway, facing the oncoming traffic. 

She took two steps off the curb into the street and was hit by the defendant’s SUV trav-
eling backwards the wrong direction up East 9th Street. The Defendant drove with one arm
over the passenger seat looking out the back window.

The defense alleged that the Plaintiff was at fault for crossing in the middle of the block
as opposed to waiting for the light to change. 

The accident was memorialized on a videotape taken by a security camera from the
paint store. The video showed the plaintiff crossing the street with a hood up and not look-
ing to her left. It also shows the SUV driven by the defendant, Michael Davidson driving
backwards at what appears to be a high rate of speed. The defendant testified that he was
driving at 15 mph.

The Plaintiff sustained a tri-malleolar fracture in her left ankle. She underwent open re-
duction internal fixation with two 50 mm compression screws and seven-hole plate and six
screws. She also developed complex regional pain syndrome as diagnosed by her neurol-
ogist and suffered severe loss of range of motion in the ankle joint.

The case settled while picking a jury for $1,250,000.00 with $975,000.00
disbursed as cash and $275,000 as a structured annuity.

  
Iosif Kaplun v. Tracy Morris, MV Transportation, Inc. and NYC Transit Authority

Index No.: 18119/09

Judge: HON. LEON RUCHELSMAN, JSC

Plaintiff’s Attorney:
Harlan Wittenstein of Wittenstein & Associates, P.C.

Defendant’s Attorney:
Mary Maloney of Gallo, Vitucci & Klar

The Plaintiff was a 61 year old mechanic on the date of the accident.
He was a pedestrian who was hit by the Defendant MV Transportation Inc.’s Access-a-

Ride mini-bus. The Plaintiff was standing in the street at the time of impact. The passen-
ger side mirror struck the Plaintiff in the face and propelled his body 10-15 feet. He land-
ed on his outstretched arms and hands. During the trial, photos showing black and blue
marks between the left elbow and wrist were in evidence.

The Plaintiff was removed from the scene via ambulance and taken to Kings County
Hospital. At the emergency room, he was diagnosed with a left radial head fracture and his
arm was put in a sling. He was also diagnosed with a fractured right pinky. His right hand
was placed into a cast.

The Plaintiff claimed that he tore the triangular fibrocartilage complex in his left wrist,
and underwent surgery by his treating physician.

The Plaintiff was also diagnosed with bi-lateral carpel tunnel syndrome and a concus-
sion by his treating neurologist, Post Traumatic Stress Disorder by his psychiatrist, and a
Mild Traumatic Brain injury by his neuropsychologist.

The Plaintiff’s treating physician, treating neurologist, psychiatrist and neuropsycholo-
gist all testified. An economist also testified for the Plaintiff.

The Defendants took the position that the Defendant did not suffer a TBI. That was the

Survey of Verdicts
Continued from page 5

Please turn to page 8

Way back in the 1990s, then-Administra-
tive Judge Michael Pesce perceived that
there was a failure in communications be-
tween bench, bar and the all-controlling cler-
ical sections of what was then called the “big
house” — 360 Adams St.

Day-to-day complaints about the work-
ings of the court were piling up — mainly
because the civil calendar was growing by
leaps and bounds. Justice Pesce, working
with then Chief Clerk Tom Kilfoyle and sev-
eral senior judges and administrative person-
nel, came up with the idea for the Civil Court
Forum.

“We needed a regular meeting where at-
torneys, judges and lead court personnel
could exchange their views on day-to-day
matters like calendars, filing papers, motion
parts as well as TAP (Trial and Assignment
Parts),” a veteran colleague reminded me the
other day.

The Civil Forums succeeded so well that
they have since become a valued institution
and a smooth way to iron out bureaucratic
snags that otherwise would needlessly ham-
per the effective dispensation of justice and
fair play.

A.J. Pesce and Chief Clerk Kilfoyle had
their hands full keeping control of the al-
ways-packed 11th-floor boardroom, where
all of the parties indulged in often heated ex-
changes. “But we made steady progress,”
said our colleague. “And scores of procedur-
al problems were solved, which made things
better for all sides.”

In the 1990s, Kings had only one head ad-
ministrative judge, whereas today Hon.
Sylvia Hinds-Radix is A.J. for civil matters

and Hon. Barry Kamins is A.J. for criminal
matters. 

The new system was introduced after the
construction of the massive new Jay Street
courthouse.

Justice Kurtz Sets Forum
On Current Civil Matters

Today, the gatherings continue and are
headed by highly respected Kings Justice
Donald Scott Kurtz. Just this week, he an-
nounced next one now known as the Gold-
berg-Aronin Civil Court Forum — is set for
Feb. 15.

Following tradition, the forum will start
promptly at 9 a.m. that day in the 11th floor
boardroom and will even include refresh-
ments. For more information kindly contact
Justice Kurtz at dkurtz@courts.state.ny.us.

Invitations to the trial bar advise that part
of the program will consist of “welcoming
newly and elected appointed judges to the
Kings County Supreme Court, Civil Term.”
Thinking ahead, Justice Kurtz has invited
participants to get in touch with his chambers
“if you have any matter that you wished
placed on the agenda.” 

Justice Kurtz had a number of impressive
predecessors in this vital endeavor, including
the late Justices Irving Aronin and Richard
Goldberg — for whom the forums are now
named. Other retired justices who have led
the Civil Forum are Hon. Joseph Levine —
who is active in retirement serving as the
photo laureate of the Kings Court System —
and Hon. Abraham Gerges, who both served
as interim administrative judges.

Reprinted from the Brooklyn Daily Eagle
of Friday, February 3, 2012.

Justice Kurtz Leads Civil Forum
Boosting Efficiency and Morale

By Charles F. Otey, Esq.
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about his or her activities in the 90/180 day
time frame immediately following his acci-
dent? A plaintiff could claim that the sole pur-
pose of a defense examination is physical in
nature, and was never intended to permit
cross-examination by a doctor. Moreover,
doctors may themselves feel uncomfortable
asking pesky questions about the plaintiff’s
activities shortly after the accident.

Several Appellate Division, Second Depart-
ment cases have found that defendants failed to
meet their prima facie entitlement to judgment
as a matter of law without regard to whether
plaintiff missed time from work or school. In
Jocelyn V. Singh Airport Service, 35 AD 3d 668,
826 NYS 2d 434( 2006) the Appellate Division,
Second Department reversed a trial court which
dismissed plaintiff’s action, citing the fact that
defendant’s doctor’s failed to address the possi-
bility that the plaintiff was unable to perform
her “usual and customary” duties in the 90 out
of 180 days immediately following the motor
vehicle accident in question. Several other Ap-
pellate Division, Second Department cases also
accept at face value plaintiff’s claims that they
were simply unable to perform “usual and cus-
tomary” activities without mention of lost time
from work, time missed from school, etc. See
Volpetti V. Yoon Kap, 28 A.D. 3d 750, 751
(2006), Ismail V. Tejeda, 65 AD 3d 518 (2008).

Threshold motions and their appellate off-
spring constitute a solid percentage of the deci-
sions percolating out of the Appellate Division,
Second Department. A cursory review of the
most recent Appellate Division findings at any
given time tends to reveal substantial appellate
discussion of the “serious injury” statute.

Over time, both defense and plaintiff’s
counsel adjusted to shifting legal standards in
this area. Currently, IME reports are generally
affirmed by examining doctors. However, de-
fense doctors in the past simply generated and
signed their reports. In recent years ,the ne-
cessity of a doctor’s affirmation became a de
rigeur process in the preparation of papers on
either side regarding such motions. Likewise,
the recent line of Appellate Division, Second
Department cases regarding the “90/180” day
claim mandate an alteration in the processing

of IME reports. It is now incumbent on de-
fense doctors to closely question plaintiffs as
to their activities in the 180 day time frame
immediately following the accident in ques-
tion. Failure to do so in an action pleading the
90/180 standard is fatal with regard to written
motion practice on the threshold issue. If de-
fense counsel wish to win threshold motions
in actions pleading the 90/180 standard, they
need to retain doctors willing to provide an
somewhat detailed assessment of the plain-
tiff’s capabilities in the six months following
the accident. This likely involves holding
IME’s sooner, rather than later. Defense doc-
tors must be attuned to the pleading of the
90/180 standard within a verified bill of par-
ticulars. Sayers and its Second Department
progeny highlight the need for another set of
adjustments to be made in the conduct of ex-
amining plaintiffs in motor vehicle cases.

As a final note, it is worth noting that the
Court of Appeals issued another trio of cases
pertaining to the threshold issue in late No-
vember 2011 The Perl cases (Perl Adler and
Travis) focus mostly on the court’s rejection
of a rule requiring “contemporaneous” numer-
ical measurements of range of motion. The
only case in the Pen-Adler-Travis trilogy to
touch on the “90/180” day standard is Travis
v. Batch . In the Travis case, the Court of Ap-
peals affirmed the decision of both the
Supreme Court and Appellate Division in re-
jecting plaintiff’s claim of a medic ally deter-
mined injury preventing the plaintiff from
performing substantially all of her usual and
customary duties within the “90/180” day
time frame. The Court of Appeals also found
that even Travis’ subjective description of her
injuries would be insufficient, under the Toure
case, to defeat summary judgment. Ms. Travis
acknowledged that she was able to do some
work from home less than three months after
the accident. Additionally, the plaintiff’s doc-
tor’s affirmation was found lacking in speci-
ficity as to those tasks the plaintiff was able to
perform. The TraVis ease does not touch on
the specific language of the defense doctor’s
IME and their commentary or lack thereof,
regarding the “90/180” time frame.

Sean R. Smith is a sole practitioner in
downtown Brooklyn, concentrating mostly on
insurance defense work.

Threshold Motions
Continued from page 6

The Brooklyn Bar Association extends its
deepest sympathy to the Alfano Family on the
passing of Hon. Edward C. Alfano, on July
11, 2011. A life long member of the Brooklyn
Bar Association Judge Alfano, who sat in the
Civil Court in Kings County was admitted to

practice in 1942.
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Avery Eli Okin, Esq., CAE, the Executive Di-
rector of the Brooklyn Bar Association and its
Foundation. Items for inclusion in “Legal
Briefs” should be sent to aokin@brooklyn-
bar.org, faxed to 718-797-1713 or mailed to
123 Remsen Street, Brooklyn, NY 11201-4212.
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testimony of their neuropsychologist.
The Defendants’ neurosurgeon testified that Mr. Kaplun did not suffer a TBI; however,

on cross examination, he claimed that Plaintiff suffered a subjective exacerbation of a pre-
existing condition. The Plaintiff had suffered a concussion 7 months prior to this accident
and the Plaintiff’s neurologist testified that the Plaintiff recovered from the first concus-
sion, and was cleared to work.

The Defendants’ orthopedist testified that the Plaintiff had the strength of a 9 year old
boy. He reached that conclusion via testing with a dynamometer. He also testified that the
range of motion testing in both wrists were all less than normal. The Defendants’ orthope-
dist also opined that the Plaintiff had a degenerative condition in his left wrist but that con-
clusion was reached without reading the MRI films.

The Plaintiff’s experts testified that he was permanently disabled from returning to his
job from both an orthopedic and neurological viewpoint and that a future fusion surgery
would be required on the Plaintiff’s left wrist, and that he would require psychiatric coun-
seling and physical therapy for the rest of his life.

After a ten day trial, the jury returned a plaintiff’s verdict of
$1,100,300.00 with the following breakdown:

Past pain and suffering: . . . . . . . . . . . $85,000.00
Future P&S — 10 years . . . . . . . . . . $100,000.00
Past Lost Earnings . . . . . . . . . . . . . . $250,800.00
Future lost earnings 6 yrs. . . . . . . . . $480,000.00
Future Medical Expenses 10 yrs . . . $184,500.00

The Hon. Donald Scott Kurtz is a Justice of the New York State Supreme Court, Kings
County, and presides in the Jury Coordinating Part and the City Trial Readiness Part. Michael
Treybich is a member of the editorial board of the Brooklyn Barrister and is an Associate Attor-
ney at Tsyngauz & Associates, P.C. If you wish to submit an interesting verdict or settlement to be
considered for publication, please contact Michael Treybich at michaeltreybich@gmail.com.

Survey of Verdicts
Continued from page 7
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The Following Attorneys Were Disbarred By
Order Of The Appellate Division, Second Judicial
Department:

Joseph K. LoBue, admitted as Joseph Kimball
LoBue, a suspended attorney (November 22, 2011)

The respondent was disbarred, on default, upon a finding
that he was guilty of, inter alia, misappropriating funds en-
trusted to him as a fiduciary; failing to promptly release or de-
liver escrow funds entrusted to him; failing to pay a judgment
entered against him; failing to maintain proper bookkeeping
records for his escrow account; and engaging in a pattern of
failing to cooperate with legitimate investigations by the Griev-
ance Committee.  

Dennis Masino (November 29, 2011)
The respondent tendered a resignation wherein he ac-

knowledged that he could not successfully defend himself on
the merits against allegations that he, inter alia, misappropriat-
ed and/or failed to maintain funds entrusted to him as fiduciary,
fabricated documents and misrepresented the status of a lawsuit
to his client. 

John F. O’Reilly, a suspended attorney (November
29, 2011)

The respondent was disbarred, on default, upon a finding
that he was guilty of failing to cooperate with the lawful de-
mands of the Grievance Committee, including failing to appear
in response to a judicial subpoena.  

Eileen Potash, admitted as Eileen Joyce Potash (No-
vember 29, 2011)

On November 29, 2010, the respondent was convicted,
upon a jury verdict, of conspiracy in the fourth degree, a class
E felony in violation of Penal Law §105.10. By virtue of her
felony conviction, the respondent automatically ceased to be an
attorney and counselor-at-law as of November 29, 2010, pur-
suant to Judiciary Law §90(4).

Martin S. Vasquez (November 29, 2011)
The respondent tendered a resignation wherein he ac-

knowledged that he could not successfully defend himself on
the merits against allegations that he failed to safeguard client
funds, failed to satisfy or move to vacate a civil judgment en-
tered against him and failed to cooperate with the Grievance
Committee’s investigation.  

Trevor K. Rupnarain, admitted as Trevor Krishna
Rupnarain (November 29, 2011)

The respondent tendered a resignation following, and as
a part of, his plea of guilty to one count of criminal facilitation
in the fourth degree, a class A misdemeanor in violation of
Penal Law 115.00(1) in the Supreme Court, Queens County
(Blumenfeld, J.).   

Edward J. Martz, a suspended attorney (December
27, 2011)

The respondent was disbarred, on default, upon a find-
ing that he was guilty of, inter alia, breaching his fiduciary
duty by failing to preserve funds entrusted to him incident to
his practice of law; misappropriating and/or converting funds
entrusted to him by using them for purposes other than those
for which they were intended; engaging in conduct involving
dishonesty, fraud, deceit, or misrepresentation by misleading a
client that he still maintained her funds in his bank account,
would be remitting them, and delaying remitting same; failing
to maintain funds received in his fiduciary capacity in a spe-
cial bank account; engaging in conduct prejudicial to the ad-
ministration of justice by failing to timely and properly coop-
erate in an investigation by the Grievance Committee; permit-
ting multiple checks or electronic transfers to be dishonored in
his attorney trust account; and failing to maintain required
bookkeeping records.

Frederic A. Powell, a suspended attorney (December
27, 2011)

On March 29, 2011, the respondent entered a plea of
guilty to grand larceny in the second degree, a class C
felony in violation of Penal Law §155.40; criminal posses-
sion of a forged instrument in the second degree, a class D
felony in violation of Penal Law §170.25; and attempted
bribery in the third degree, a class E felony in violation of
Penal Law §200.00.  By virtue of his felony convictions, the
respondent automatically ceased to be an attorney and
counselor-at-law as of March 29, 2011, pursuant to Judicia-
ry Law §90(4)(b).

Sandra Mara Sands, a suspended attorney (Decem-
ber 27, 2011)

The respondent tendered a resignation wherein she ac-
knowledged that she could not successfully defend herself on
the merits against allegations that she failed to properly pre-
serve funds entrusted to her on behalf of clients. 

Steven Elliot Cohen (January 17, 2012)
By order of the Supreme Court of New Jersey dated

May 26, 2011, the respondent was disbarred in New Jersey,
on consent.  Aware that he was the subject of a pending in-
vestigation into his professional conduct in New York, the
respondent tendered a resignation wherein he acknowledged
that he could not successfully defend himself on the merits
against allegations that he, inter alia,  misappropriated client
funds.   

Kevin Charles Hymes, admitted as Kevin Charles
Hymowitz (January 31, 2012)

The respondent tendered a resignation wherein he ac-
knowledged that he could not successfully defend himself on
the merits against allegations that he, inter alia, failed to ac-
count for, or otherwise deliver, funds received, incident to his
practice of law, upon demand; failed to timely cooperate with
the Grievance Committee’s investigation; neglected a legal
matter entrusted to him; and failed to properly maintain his at-
torney registration status.

The Following Attorneys Were Suspended By
Order Of The Appellate Division, Second Judicial
Department:

Stephen K. Malone, admitted as Stephen Kean Mal-
one (November 22, 2011)  

The respondent was suspended from the practice of law,
pending further order of the court, upon a finding that he was
guilty of professional misconduct immediately threatening the
public interest based upon his failure to re-register as an attor-
ney with the Office of Court Administration (“OCA”); his fail-
ure to cooperate with the Grievance Committee’s lawful de-
mands; and other uncontroverted evidence of professional mis-
conduct. 

Yountae Yoo, a suspended attorney  (November 25,
2011)

The respondent was suspended from the practice, pend-
ing further order of the court, upon a finding that he was guilty
of professional misconduct immediately threatening the public
interest based, inter alia, upon a pattern and practice of failing
to cooperate with the Grievance Committee’s investigations of
complaints of financial improprieties and failing to re-register
as an attorney with OCA.   

Mitchell P. Ferraro, a suspended attorney (November
29, 2011)

Following a disciplinary hearing, the respondent was
suspended from the practice of law for a period of two
years, commencing December 29, 2011, upon a finding that
he was guilty of engaging in a conflict of interest by simul-
taneously representing parties who had differing interests in
real estate transactions; engaging in conduct involving dis-
honesty, fraud, deceit or misrepresentation by permitting
his client, the seller, to believe that the purchaser had inde-
pendent counsel when, in fact, the respondent was repre-
senting the purchaser; and engaging in conduct reflecting
adversely on his fitness as a lawyer by reason of the fore-
going.

James E. O’Hare (December 23, 2011)
On March 16, 2011, the respondent pled guilty, in the

Criminal Court of the City of New York, Richmond County, to
attempted aggravated harassment in the second degree, a class
B misdemeanor in violation of Penal Law §§110 and 240.30.
He was sentenced to a one-year conditional discharge, and a
full order of protection was issued against him.  Upon the Ap-
pellate Division’s own motion, the respondent was immediate-
ly suspended from the practice of law, pending further order of
the court, as a result of his conviction of a serious crime pur-
suant to Judiciary Law §90(4)(f).    

Timothy F. Daly (January 6, 2012)
The respondent was suspended from the practice of law,

pending further order of the court, upon a finding that he was
guilty of professional misconduct immediately threatening the
public interest based upon his failure to cooperate with the
Grievance Committee’s investigation into his professional con-
duct and other uncontroverted evidence of serious professional
misconduct. 

Michael Sprei  (January 6, 2012)
The respondent was suspended from the practice of law,

pending further order of the court, upon a finding that he was
guilty of professional misconduct immediately threatening the
public interest based on substantial admissions he made under
oath and other uncontroverted evidence of professional mis-
conduct emanating from the Grievance Committee’s receipt of
dishonored check report from the Lawyer’s Fund for Client
Protection.

Peter J. Mollo, admitted as Peter Joseph Mollo (Jan-

uary 9, 2012)
The respondent was suspended from the practice of law,

pending further order of the court, upon a finding that he was
guilty of professional misconduct immediately threatening the
public interest based on substantial admissions he made under
oath and other uncontroverted evidence of professional mis-
conduct.

Allen S. Gold, a suspended attorney  (January 17,
2012)

The respondent was suspended from the practice of law
in New York, pending further order of the court,  upon a find-
ing that he was guilty of professional misconduct immediately
threatening the public interest based upon his failure to cooper-
ate with the lawful demands of the Grievance Committee. 

Michael Levitis, a suspended attorney (January 24,
2012)

Following his conviction in the United States District
Court for the Eastern District of New York of making a false
statement, a federal felony in violation of 18 USC §1001 (a)(2),
the respondent was suspended on the Appellate Division’s own
motion, pending further order of the court, based upon his con-
viction of a serious crime pursuant to Judiciary Law §90 (4)(f). 

Dean A. Restakakis, a suspended attorney (January
31, 2012)

Following his conviction in the United States District
Court for the Southern District of New York of conspiracy to
commit wire fraud and bank fraud, a federal felony in violation
of 18 USC §1349, the respondent was suspended on the Appel-
late Division’s own motion, pending further order of the court,
based on his conviction of a serious crime pursuant to Judicia-
ry Law §90 (4)(f), 

Gerard E. Brogdon, admitted as Gerard Elliott
Brogdon (January 31, 2012)

The respondent was disbarred, on default, upon a
finding that he was guilty of, inter alia, neglecting two
legal matters entrusted to him; engaging in conduct prejudi-
cial to the administration of justice by failing to properly,
timely or completely cooperate with the lawful demands of
the Grievance Committee; entering into retainer agreements
containing a non-refundable fee provision; charging for and
collecting illegal or excessive fees; failing to provide a
client with a proper accounting; and failing to carry out a
contract of employment entered into with a client for pro-
fessional services.

The Following Attorney Was Publicly Cen-
sured By Order Of The Appellate Division, Second
Judicial Department:

Edward Jeffrey Grossman (November 29, 2011)
Following a disciplinary hearing, the respondent was

publicly censured upon a finding that he was guilty of, inter
alia, aiding a non lawyer in the unauthorized practice of law
in a matter before the Superior Court of New Jersey and
aiding a non lawyer in the unauthorized practice of law in
one or more matters before the Supreme Court of the State
of New York

The Following Suspended, Disbarred Or
Voluntarily Resigned Attorneys Were Reinstated
As Attorneys And Counselors-At-Law By Order
Of The Appellate Division, Second Judicial De-
partment:

Adam P. Warner, voluntary resignor
(November 22, 2011)

Hector M. Roman, Jr., admitted as Hector Manuel
Roman, Jr., a suspended attorney 

(December 27, 2011)

Carmine DeSantis, a disbarred attorney 
(January 17, 2012)

Andrew G. Maloney, admitted as Andrew Gerald
Eardley Maloney, a disbarred attorney

(January 17, 2012)

Kathleen Paolo, admitted as Kathleen Marcel Paolo,
a disbarred attorney

(January 17, 2012)

Martin Eric Marks, a disbarred attorney
(January 31, 2012)

This edition of ROLL CALL was compiled by Elena A.
Popova, Esq, Kings County Civil Court.

Roll Call
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to appoint the principal by a written instru-
ment, and failing to do so, distributing the
principal to the child’s descendants and if
none to the surviving sibling; relieved the
trustees from filing a bond; established a non-
judicial procedure for a trustee to resign and
for the designation of a successor; relieved the
trustees of the duty to account; exonerated
each from any liability for the acts of any
other trustee; and had broad administrative
powers, including the right to arbitrate any
dispute, to delegate administrative duties, to
remove assets outside of New York, and to en-
gage in self-dealing. It was estimated that
$2,870,000 would be available to fund the
children’s trusts. HOLDING — The Court
approved the establishment of the trusts but
modified the terms as proposed. The Court
opined that it is well settled that a contract be-
tween spouses which provides for the distri-
bution of one’s estate to the other, or their
children, may be enforced against the de-
ceased spouse’s estate. The Court found that
the decedent’s failure to leave a Will creating
the agreed upon trusts for the benefit of his
family constituted a breach of his agreement.
Accordingly, the Court held that the petition-
ers, in their capacity as guardians of the prop-
erty of the children, were authorized to en-
force the contract in equity by the imposition
of a trust upon 70 percent of the estate assets,
and that enforcement of the agreement dictat-
ed that trusts be created for the benefit of
decedent’s children. The Court noted that no
particular words are required in order to create
a trust, only that the decedent’s intent to create
a trust relationship is established.  The Court
found that the pre nuptial agreement set forth
three of the necessary elements of a trust, the
designation of: 1) the beneficiaries; 2) the
trustees; and 3) the subject property. While ac-
knowledging that certain terms were missing,
including the duration of the trust and the dis-
tribution of the assets during its administra-
tion, the Court stated that the absence of such
terms was not fatal to authorizing the co-ad-
ministrators to establish the trusts. The Court
explained that with regard to the duration of
the trust, a Court may construe the settlor’s in-
tent to be that the trust continue for the period
necessary to accomplish its purpose. Conse-
quently, the purpose of the agreement is rele-
vant to a determination of the trust period. In
analyzing the parties’ intention with regard to
the distribution of the trust funds, the Court
determined that the pre nuptial agreement
contemplated providing financial support to
his wife and children after his death. The
Court determined that the decedent’s intent in
setting up trusts was to free his spouse from
administering her children’s assets under a
joint guardianship with the Clerk of the Court,
and so that the children did not receive the as-
sets at the age of 18. The Court found signifi-
cant that there was no specific reference in the
pre-nuptial agreement limiting the obligation
to support the children to age twenty-one.
From that the Court inferred that the parties
contemplated that the trustees would adminis-
ter the trust for a longer period. The Court
found that the proposal to grant the trustees
discretion to distribute income and/or princi-
pal for the benefit of the children during their
minority and to pay principal at fixed ages ac-
complished the parties’ intent. The Court
pointed out, however, that some of the clauses
in the proposed trusts would not be enforce-
able had decedent created them under a will.
The Court stated that EPTL §11-1.7 prohibits
a testator from exonerating a fiduciary under a
will, that SCPA §715 requires court approval
for a testamentary trustee to resign, that a fidu-
ciary’s duty to account is not waivable, and
that SCPA §710(4) bars a fiduciary from re-
moving trust assets from New York. Addition-
ally, in light the its duty to protect the assets of
an infant pursuant to SCPA §1701, the Court
asserted that it would not sanction the inclu-
sion of the arbitration provision which sought
to avoid access to the court. Consequently, the
Court granted the application to enforce the
pre nuptial agreement and to authorize peti-
tioners to the establish trusts for the benefit of
decedent’s children, subject to the revisions

stated. Matter of Chantarasmi, N.Y.L.J.
2/3/12 p.4, c.3 (Surr. Ct., Westchester Co.,
Surr. Scarpino 1/26/12)

Request Denied For Disinterment For
The Purpose Of Performing a Second Au-
topsy- The petitioner’s husband died at the
age of 81 while a hospital patient. With the
consent of the petitioner and her daughter the
hospital performed an autopsy, which identi-
fied pulmonary thromboembolism as the im-
mediate cause of death, and metastatic colon
cancer as the underlying cause of death.
Thereafter, the petitioner-spouse wished to
have a second autopsy performed for the pur-
pose of ascertaining whether medical mal-
practice was associated with her husband’s
death, and whether he had any genetic condi-
tion of which the daughter should be aware.
The daughter would not consent to a second
autopsy. The petitioner commenced a pro-
ceeding approximately 2 1/2 years after the
decedent’s death pursuant to Not-For-Profit
Corporation Law § 1510 (e), to disinter the
decedent’s remains so that a second autopsy
could be performed. The daughter opposed
the petition. The Supreme Court denied the
petition and dismissed the proceeding. The
spouse appealed. HOLDING — The Appel-
late Division affirmed. The Appellate Division
opined that even in the absence of consent by,
among others, the adult children of a dece-
dent, pursuant to Not-For-Profit Corporation
Law § 1510 (e), a Court may grant permission
to disinter upon a showing of good and sub-
stantial reasons. The Appellate Division stated
that in deciding whether to grant permission to
disinter a Court must exercise a benevolent
discretion, keeping in mind the strong emo-
tions human beings experience when dispos-
ing of the remains of dead loved ones. The
Appellate Division stated that the dead are to
rest where they have been laid unless reason
of substance is brought forward for disturbing
their repose. In the view of the Appellate Di-
vision, the petitioner-spouse had failed to
demonstrate that there were good and substan-
tial reasons for the Supreme Court to exercise
its discretion to disturb the quiet repose of the
decedent’s final resting place. The Appellate
Division noted that the petition was not sup-
ported by any proof, medical or otherwise,
that a second autopsy, which would have been
conducted more than three years after the
decedent’s death, would yield different and
more conclusive results than the first autopsy.
Accordingly, the Appellate Division held that
the Supreme Court providently had exercised
its discretion in denying the petition and dis-
missing the proceeding. Afalonis v. Afalonis,
90 A.D.3d 917 (2d. Dept., 2011)

The Grant of Summary Judgment Dis-
missing Objections to Probate Which Al-
leged Lack of Due Execution Reversed- The
decedent was survived by three children as her
distributees. The decedent allegedly executed
a will naming two of her children as co-ex-
ecutors, and executed a living trust, naming
them as co trustees. The petitioners, as co-ex-
ecutors of the estate, offered the will for pro-
bate. The another son of the decedent who was
to receive significantly less than his siblings
filed objections to probate based on, inter alia,
lack of due execution. Neither the propounded
will nor the living trust indicated who drafted
the documents, or who, if anyone, supervised
the will execution. The will was witnessed by
three people in the presence of a notary pub-
lic. The will disposed of all of the decedent’s
assets by pouring them into the living trust,
which distributed all of her personal and real
property to various individuals, including her
children, albeit in unequal shares. Following
discovery, the petitioners moved for summary
judgment dismissing the objections to pro-
bate. The objectant submitted uncontroverted
medical and documentary evidence concern-
ing the decedent’s physical inability to exe-
cute documents before and following the date
the decedent allegedly executed the will.
Nonetheless, the Surrogate’s Court granted
the motion, dismissed the objection based on
lack of due execution, and admitted the will to
probate. HOLDING — The Surrogate was
reversed. The Appellate Division stated that
the granting of summary judgment in a con-

tested probate proceeding is rare. The Appel-
late Division noted that the proponent of a will
had the burden of proving that the propound-
ed instrument was duly executed in confor-
mance with the statutory requirements. The
Appellate Division pointed out that the record
did not indicate that the will execution was su-
pervised by an attorney, or even that an attor-
ney drafted the will, and that accordingly, the
presumption of regularity that accompanies
such supervision was not present. The Appel-
late Division acknowledged that a presump-
tion of compliance with the statutory require-
ments also arises where a propounded will
contains an executed attestation clause and a
self-proving affidavit, which were contained
in the propounded will. Consequently, the Ap-
pellate Division found that the petitioners had
established their prima facie entitlement to
judgment as a matter of law dismissing the ob-
jection based on lack of due execution by
demonstrating that the subject will was duly
executed pursuant to EPTL §3-2.1. However,
the Appellate Division ruled that in opposi-
tion, the objectant had raised triable issues of
fact precluding an award of summary judg-
ment with respect to the due execution objec-
tion. The submission of the evidence, without
objection or comment, as to the decedent’s
physical inability to execute documents, as
well as evidence supporting the objectant’s
claim that the decedent’s signature was a for-
gery, raised issues that were required to be re-
solved by the trier of fact. Accordingly, the
Appellate Division ruled that the Surrogate’s
Court should have denied that branch of the
petitioners’ motion which was for summary
judgment dismissing the objection based on
lack of due execution. Matter of Greene, 89
A.D.3d 941 (2d. Dept., 2011)

The Grant of Summary Judgment Dis-
missing Objections to Probate Which Al-
leged Undue Influence and Lack of Testa-
mentary Capacity Reversed- The propound-
ed will disinherited all of the beneficiaries
named in an earlier will of longstanding, in-
cluding her nephew, and left her entire estate,
worth in excess of $8 million, to her long-time
companion and caregiver, who was the peti-
tioner. The nephew filed objections on the
grounds that, inter alia, the deceased lacked
testamentary capacity and executed the will
under undue influence. A report issued by
Adult Protective Services several months
prior to the date of the purported execution of
the propounded will found that the decedent’s
judgment was impaired and recommended
implementation of a Mental Hygiene Law Ar-
ticle 81 Guardianship to “safeguard” her. The
attesting witnesses to the execution ceremony
were a friend of the caregiver, and one of the
friend’s former employees. Although the at-
torney who prepared the will was not present
at the execution, the caregiver’s friend had re-
ferred the attorney to the decedent. A different
attorney had prepared the decedent’s prior
will. The decedent, both before and after the
date of the signing of the propounded will,
had expressed her intent to maintain her
nephew as the beneficiary of the bulk of her
estate. Six months after the purported execu-
tion of the propounded will, the decedent con-
firmed her earlier will in a discussion with her
prior attorney at the same time that she signed
a durable general power of attorney in favor of
her financial advisor. The proponent moved
for summary judgment dismissing the objec-
tion to probate based, inter alia, on undue in-
fluence and lack of testamentary capacity,
which was granted by the Surrogate and the
will was admitted to probate. The nephew ap-
pealed. HOLDING — Stating that there were
issues of fact as to whether the decedent un-
derstood the consequences of executing the
propounded will and whether she was under
undue influence at the time she purportedly
executed it, the Appellate Division reversed.
The Appellate Division stated that circum-
stantial evidence may demonstrate undue in-
fluence, provided that the evidence is substan-
tial. The Appellate Division found that there
was considerable circumstantial evidence, to
wit: the facts and circumstances surrounding
the will signing, the nature of the will, the
decedent’s family relations, the condition of

the decedent’s health and mind, the decedent’s
dependency upon and subjection to the control
of the caregiver, the opportunity and disposi-
tion of the caregiver to wield her influence
over the decedent, and the acts and declara-
tions of the caregiver, which raised questions
as to whether or not there was undue influence
over the decedent when she executed the will.
The Appellate Division noted particularly that
where a will has been prepared by an attorney
associated with a beneficiary, an explanation
is called for, and it is a question of fact for the
jury as to whether the proffered explanation is
adequate. Matter of Moles, 90 A.D.3d 473
(1st. Dept, 2011) 

A Decedent-Tenant’s Husband Allowed
to Succeed to Her Rent Stabilized Apart-
ment- The petitioner-landlord commenced a
holdover proceeding against the decedent’s
husband, individually and as executor of his
wife’s estate, to regain possession of the sub-
ject rent stabilized apartment on the grounds
that the decedent was the tenant of record and
that upon her death the right of the husband to
reside in the apartment ended. The respon-
dent-husband claimed that he had the right to
succeed to his wife’s interests in the subject
apartment because they were married. The
decedent became a tenant in 1995 and signed
several lease renewals, with the last renewal
to end in 2008, approximately six months
after her death. At the time she signed the
original lease, the decedent was not married.
The decedent and the respondent were mar-
ried in New York City in 2003. The respon-
dent had rented a Virginia apartment before
his marriage and continued to renew the lease
for said apartment after his marriage. The hus-
band was born in New York City, but attended
college and graduate out of the area, receiving
a Master’s degree in aerospace engineering in
Texas. He moved to Virginia and rented his
apartment near his place of employment. He
registered his car in Virginia and had a Vir-
ginia driver’s license until 2008, when he
switched to a New York State license. His car
was registered and insured in Virginia. The
husband’s checking account was maintained
in Virginia. He claimed that there was no rea-
son to open an account in a New York City
bank because he was able to obtain cash from
local ATMs and could make any necessary
payments by checks drawn on the account.
The husband was an engineer for a major
aerospace corporation monitoring satellite po-
sitions. The work was done primarily on com-
puters, and it was not necessary for him to be
the offices in Virginia unless he had to attend
meetings. The respondent voted in the 2000
and 2004 presidential elections in Virginia. He
registered to vote in New York in 2008. Dur-
ing the early stages of his relationship with the
decedent in 2002 the respondent came to New
York every other weekend, but by the end of
2002, he came to New York every weekend.
In early 2002 the decedent rearranged the din-
ing room furniture to create a place for him to
work, and cleared out a closet and dresser
drawers so that there would be room for his
belongings. The husband obtained a cell
phone in 2002 with a New York City area
code. He continued to spend some time in Vir-
ginia until about 2005 or 2006, when his em-
ployer gave him a laptop which allowed him
to work from New York City. Thereafter he
stayed in Virginia only when he had to be in
the area to attend meetings. During the two-
year period before the decedent’s death, the
husband traveled between New York and Vir-
ginia by train, automobile and, on rare occa-
sions, by plane. When he took the train to
New York City, the husband drove from his
apartment to a station in Maryland, where he
was able to park his car. The couple used the
Virginia apartment for about two to three
weeks in 2006, about one week in 2007 and at
no time during 2008. They spent the majority
of their time together in the New York apart-
ment. The husband purchased several item for
the subject apartment, including decorative
objects, appliances and furniture. Until 2008,
the couple separately filed income taxes, list-
ing themselves as “married, filing separately”.
The husband used the Virginia address as the

Continued from page 4
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address on his income taxes, claiming that he
thought that he had to use that address because
he earned his income in that state. The hus-
band stated that he was aware that his wife
had had cancer before they were married in
2003 and that the disease was in remission
until about May 2007 when she had surgery.
After the surgery, she underwent radiation
treatment and chemotherapy, but her health
continued to decline, and she died in the
spring in 2008. During this period the husband
was either with his wife in the hospital or in
the apartment. Credit card records showed
that over 80 percent of the respondent’s
spending activities occurred in Manhattan, in
the general area of the subject apartment. His
other spending activities involved purchases
of gas, train fare and restaurants between the
Virginia area and New York City. Three non-
party witnesses also supported the respon-
dent’s contention that he was residing in the
subject apartment prior to the decedent’s
death. A doorman who had worked at the sub-
ject building for 32 years, testified for the
landlord. Among other things, the doorman
testified that he made no entries in the visi-
tor’s log when the husband entered the build-
ing because the respondent was not consid-
ered a visitor. HOLDING — The Court found
that the respondent had established that, under
the applicable rent-stabilized regulations,
statutes and case law, he was entitled to suc-
ceed to the his wife’s interests in the subject
premises, and dismissed the proceeding. The
Court found that as required by Rent Stabi-
lization Code Section 2323.5 (b)(1) the re-
spondent had maintained the subject apart-
ment as his primary residence for the two
years prior to his wife’s ‘s death. The Court
opined that a person seeking succession rights
must be able to establish that he or she was
physically present in the apartment for ordi-
nary living purposes for more than 183 days
per year. It was clear to the Court that the re-
spondent began to spend a considerable
amount of time in the subject premises early
in his relationship with the decedent, that the
respondent had moved into the subject prem-
ises by the time of the marriage, and that the
apartment was the couple’s primary residence.
The Court rejected the landlord’s contention
that the documentary evidence that the re-
spondent continued to lease the Virginia apart-
ment after his marriage, did not change his
bank to a New York City bank, was registered
to vote in Virginia until 2008 and filed his
taxes separately as a Virginia resident until
2007 required a determination that the respon-
dent did not maintain the subject apartment as
his primary residence during the requisite pe-
riod. In the Court’s view, it was incumbent
upon the husband present as complete a pic-
ture as possible as to where he was actually
living two years prior to the vacatur by the
tenant of record. The Court stated that such a
picture could be drawn from the documents
presented, particularly where testimony might
be unavailable or not credible. However, the
Court asserted that documents alone are not
the determining factor. The Court stated that
the traditional indicia of primary residence,
including driver’s license, voter’s registration,
tax returns, telephone and bank records, are
competent evidence in establishing a period of
residency it is not required. The Court noted
that while documentation, or the absence
thereof, might be a significant factor in evalu-
ating primary residence, especially in the case
of the dubious credibility of witnesses, it is
not a dispositive factor, especially when there
is a preponderance of credible personal testi-
mony. The Court found that the husband’s
witnesses testified credibly with respect to the
respondent’s nexus to the subject apartment,
and that their testimony was not shaken or
substantially modified during cross-examina-
tion. The Court pointed out that the landlord
offered no rebuttal to the respondent’s claim
that he continued to lease an apartment in Vir-
ginia so that he would have a place to stay
during sporadic visits to his place of employ-
ment, or to respondent’s claim that he was
able to conduct his business affairs on-line
even while in New York City. Consequently,

the Court found that the husband had estab-
lished that he had lived in the subject apart-
ment with the decedent for the two years prior
to her death, and was entitled to succeed to her
interest in the subject apartment and to a rent-
stabilized lease in his name, and dismissed the
holdover proceeding. 60 West 57 Realty Inc.
v. Boyce, N.Y.L.J. 2/8/12, p.21, c.3, (Civil
Court, New York County, Judge Spears,
1/17/12)

Summary Judgment Denied in Joint Ac-
count Case- The fiduciary of the decedent’s
estate sought to bring into the estate the pro-
ceeds of a joint account. The decedent’s
daughter, who claimed a right of survivorship
in the account, described the account as a
“dual signature account,” which her father
wanted so that his money would be “safe-
guarded.” Evidence also was submitted show-
ing that the decedent was the sole depositor to
the account, that the survivor never made any
withdrawals from the account, and that were
the account a joint account it would represent
a substantial deviation from the decedent’s
previously expressed testamentary plan. Addi-
tionally, although the account was marked as a
“joint account with rights of survivorship,”
the account agreement specified that the dece-
dent and the survivor both were required to
sign before any payment or delivery of prop-
erty would be made. The survivor presented
deposition testimony from a bank employee
who was present when the account was creat-
ed. The employee testified, among other
things, that she had explained to the decedent
the “gift tax implications” that he would incur,
and that the decedent “understood” the impli-
cations of “giving [away] half of his assets.”
The estate moved for summary judgment
which was denied by the Surrogate. The estate
appealed. HOLDING — The Surrogate was
affirmed. The Appellate Division opined that
in general, the deposit of funds into a joint ac-
count constitutes prima facie evidence of an
intent to create a joint tenancy pursuant to
Banking Law §675. The Appellate Division
stated however that the statutory presumption
created by Banking Law § 675, can be re-
butted by providing direct proof that no joint
tenancy was intended or substantial circum-
stantial proof that the joint account had been
opened for convenience only. The Appellate
Division determined that the evidence pro-
duced by the estate was sufficient to rebut the
statutory presumption that a joint account had
been created. The Appellate Division found
that the estate’s evidence supported the con-
clusion that the account was created as a con-
venience account and that the creation of a
joint account would represent a substantial de-
viation from the decedent’s previously ex-
pressed testamentary plan. The Appellate Di-
vision also ruled that the dual signatures re-
quired by the account agreement indicated
that the decedent did not intend to make a
present gift of one-half of the account. The
Appellate Division stated that the evidence
was sufficient to demonstrate, prima facie,
that the decedent did not open the account
with the intent of creating a joint tenancy with
a right of survivorship. Nonetheless, the Ap-
pellate Division held that in opposition to the
estate’s prima facie showing, the survivor had
raised triable issues of fact concerning the
decedent’s intent, consisting of the account
documents and statutory presumption under
the Banking Law, and the bank employee dep-
osition testimony. The Appellate Division
held that inasmuch as the survivor’s evidence
established the existence of triable issues of
fact as to the decedent’s intent, the Surrogate’s
Court properly denied the estate’s motion for
summary judgment. Matter of Yaros, 90
A.D.3d 1063 (2d. Dept., 2011)

New Publication from the New York
State Department of Taxation and Finance
Stating the Rules Regarding the use of Pri-
vate Delivery Services to file Returns and
pay Taxes, and the Calculation of the Time-
liness of the Filing and Payment When
Such Services are Used- The publication
states that generally, tax returns, payments,
and other documents sent to the New York
State Tax Department are considered to be on
time if they are postmarked by the U.S. Postal

Service on or before the due date of the return,
payment, or other document. The Department
states that taxpayers also can use certain pri-
vate delivery services, in addition to the U.S.
Postal Service, with the assurance that returns,
payments, etc., that are ‘mailed’ on time will
be considered to have been filed on time. The
Department points out, however, that only
mail delivered by private delivery services
that are designated by the U.S. Secretary of
the Treasury or by the New York State Com-
missioner of Taxation and Finance qualify for
the timely postmarked is timely filed/paid rule.
The private delivery companies, and the spe-
cific types of delivery services that currently
qualify, are stated to be as follows: 

DHL Express (DHL): 
DHL Same Day Service 
DHL Next Day 10:30 A.M. 
DHL Next Day 12:00 P.M. 
DHL Next Day 3:00 P.M. 
DHL 2nd Day Service 
Federal Express (FedEx): 
FedEx Priority Overnight 
FedEx Standard Overnight 
FedEx 2 Day 
FedEx International Priority 
FedEx International First 
United Parcel Service (UPS): 
UPS Next Day Air 
UPS Next Day Air Saver 
UPS 2nd Day Air 
UPS 2nd Day Air A.M. 
UPS Worldwide Express 
UPS Worldwide Express Plus

For purposes of the timely postmarked is
timely filed/paid rule, the private delivery
services must record the date when they re-
ceive an item for delivery. The recorded date
is treated as the postmark date. A tax return or
payment ‘postmarked’ by one of the designat-
ed delivery services on or before the due date

will be considered as having been filed or paid
on time. The delivery service may either
record the date electronically to its database,
or mark the date on the cover of the item. The
publication describes the particular manner in
which each of the approved private delivery
services records the ‘mailing’ date. The De-
partment notes that private delivery compa-
nies cannot make deliveries to post office
boxes. Notwithstanding the post office box
addresses shown on the instructions, if deliv-
ery is to be made using a private delivery serv-
ice the following addresses should be used for
the particular taxes indicated:

Estate and generation-skipping transfer
tax returns:

STATE PROCESSING CENTER 
431C BROADWAY
ALBANY NY 12204-2836

Fiduciary income tax returns:
STATE PROCESSING CENTER 
101 ENTERPRISE DRIVE 
KINGSTON NY 12401-7041

Fiduciary income tax payments and ex-
tension requests:

JPMORGAN CHASE 
NYS TAX PROCESSING 
33 LEWIS ROAD 
BINGHAMTON NY 13905-1040

Unfortunately, no address is given in the
publication for estate tax payments. New York
State Department of Taxation and Finance,
Publication 55 (1/12)

Compiled by Hon. Bruce M. Balter, Jus-
tice of the Supreme Court, State of New York,
and Chair, Brooklyn Bar Association, Surro-
gate’s Court Committee, and Paul S. Forster,
Esq., Chair, Brooklyn Bar Association,
Decedent’s Estates Section.
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